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FAILURE TO FILE THE ANNUAL REPORT IN COLORADO 
required by Sec. 911 of the Revised Statutes of 1908, makes the officers 
and directors personally liable for debts incurred during the period of 
default. This penalty was recently enforced by the Supreme Court of 
Kansas (Great Western Machine Co. vs. Smith et al. decided June 8, 1912, 
124 Pac. 414), on the ground that the statute is not penal in such sense as 
to deny it all extraterritorial operation although it has been characterized 
as penal in some respects by the Colorado Courts. The Kansas Court 
considers that obviously the statute was enacted with an especial view to 
the protection of creditors. “While in a particular instance, a creditor 
might not have suffered actual loss from such failure, the absence of the 
statement might easily be the occasion of his granting credit or forbearing 
to sue. The statute makes the officer, who fails to give the creditor in- 
tormation to which he is entitled, a surety for the corporation. The 
creditor receives no more than the amount of his debt from one whose 
misconduct has a natural connection with his being the holder of a claim 
which he finds difficulty in enforcing against the principal.” The law 
requiring this return was amended in 1911 by providing a further penalty 
cf not less than $1000. against the president and secretary of any corpora- 
tion failing to file the report (Laws of Colorado 1911 C. 102). It would 
seem that this amendment being punitive, strengthens the view taken by 
the Kansas Court that the liability of officers and directors is compensa- 
tory and that creditors may proceed in any jurisdiction against officers and 
directors on their personal liability for debts created during the period in 
which the corporation is in default for failure to file the annual report. 


THE FOREIGN CORPORATION LAW OF VERMONT provides 
that no foreign corporation, with certain exceptions, shall do business in 
the State without first having procured a certificate that it has complied 
with the requirements of law in that behalf, and provides further that no 
such corporation shall “maintain any action in this state upon any contract 
made by it in this state, unless, prior to the making of such contract it 
has procured such certificate.” P. S. 774, 776. The Supreme Court of 
Vermont holds that although a foreign corporation is prohibited from 
inaintaining a suit, it may defend one brought against it and particularly 
under a contract fully executed. The court points out that although the 
statute prevents the enforcement of the contract, it does not declare the 


contract void. Roberts et al. v. W. H. Hughes Co., et al., decided June 
10, 1912, 83 Atl. 807. 


THE TAXATION OF A FOREIGN CORPORATION on the basis 
of its entire authorized capital stock by a state in which it seeks to do a 
part of its business was declared by the United States Supreme Court in 
January, 1910, to be objectionable to the commerce clause of the Federal 
Constitution as illegally burdening interstate commerce and imposing a 
tax on property beyond the jurisdiction of the state, since the entire 
capital stock of such corporation represents property both within and 
without the borders of such state. Western Union Tel. Co. v. Kansas 
216 U. S. 1; Pullman Co. v. Kansas, 216 U. S. 56; Ludwig v. Western 
Union Tel. Co., 216 U. S. 146, which were referred to in our Journal 
No. 17. At that time some fifteen states had laws imposing taxes on the 
entire capital stock of foreign corporations seeking to do business within 
their borders. Since then in Arkansas, Kansas, Iowa and Colorado the 
laws have been amended to conform with the principles laid down by the 
Supreme Court. In several other states the officials ‘have taken it upon 
themselves, under advice of their attorneys-general, to collect the tax 
only upon the amount of capital employed in the state, but in a number of 
states the officials insist upon a full amount of tax being paid until their 
particular laws have been changed or declared unconstitutional. 

In California the Supreme Court of that state has recently held that 




















the laws attempting to impose a tax upon the entire authorized capital 
stock of foreign corporations is unconstitutional and void. H. K. Mulford 
Company, Petitioner, v. C. F. Curry, Secretary of State of the State of 
California, Respondent, decided July 3, 1912, 44 California 80. 


THE FOREIGN CORPORATION LAWS OF CALIFORNIA 
require, among other things, that every foreign corporation shall file a 
certified copy of its charter with the Secretary of State and pay therefor 
the same fees as are paid by domestic corporations upon their authorized 
capital (Civil Code, Section 409). The Corporation License Tax Law (Laws 
1905, Page 493), also requires all corporations, domestic and foreign, to pro- 
cure annually from the Secretary of State a license a:tthorizing the trans- 
action of business in the state and to pay therefor a license tax based 
upon the entire capital of such corporations. In the Mulford case the 
Supreme Court holds that as to foreign corporations doing business both 
within and without the state, the exaction of these taxes is an imposition 
of a direct burden upon interstate commerce in violation of the Constitu- 
tion of the United States. The Court is forced to this conclusion upon 
the authority of the Western Union and Pullman Company cases, referred 
to above. In pointing out for future legislative action the limitations 
upon the power of the State in dealing with foreign corporations the 
Court states as follows: 

“The limitations upon the power of the state to forbid a corporation 
from doing a domestic business within its borders or to regulate the con- 
duct of that business may be thus summarized: A corporation unless 
expressly forbidden so to do may acquire rights of contract and property 
in a foreign jurisdiction. A state, however, may exclude absolutely a 
foreign corporation not engaged in interstate commerce but which pro- 
poses solely to engage in domestic business from doing such business 
within its limits and so may, of course, impose terms and conditions upon 
which alone such business may be commenced within its limits, provided 
no unconstitutional condition is made a part of. any actual agreement. 
When a foreign corporation has once engaged in domestic business within 
the state, the state may not exercise its powers of exclusion or regulation 
to the destruction of the property of the corporation or of its vested con- 
stitutional rights; and, finally, when such corporation is engaged both in 
interstate, as well as intrastate business, no fee or regulation, though ex- 
pressly directed to intrastate business will be upheld, if, in the view of 
the Supreme Court of the United States, such exaction or requirement 
imposes a burden upon the interstate business of such corporation.” 

After pointing out that the Corporation License Tax Law is void as to 
foreign corporations doing business both within and without the State of 
California, the Court states further that not only do the license taxes fall 
with respect to foreign corporations engaged in interstate as well as intra- 
state business in California, but of necessity fall as well with respect to 
domestic corporations engaged in such foreign business and having pro- 
perty without the state, since if a tax based on the total capital stock of 
a foreign corporation doing business within California is a burden on 
interstate commerce, equally must it be so with a domestic corporation 
engaged elsewhere in interstate commerce and intrastate business and 
owning property without the State. . 


THE EXCISE TAX ON FOREIGN CORPORATIONS IN 
MASSACHUSETTS has again been upheld by the Supreme Court of that 
State. S. S. White Dental Mfg. Co. v. Commonwealth, 98 N. E. 1056; 
Keystone Watch Case Co. v. Commonwealth, 98 N. E. 1063. This excise 
tax (St. 1909, C. 490, Pt. 3, Sec. 56), is at the rate of one-fiftieth of one per 
cent of the par value of the authorized capital stock of foreign corpora- 
tions, but not exceeding $2000. in any one year. After reviewing the his- 
tory of the tax legislation of the Commonwealth the court declares that 











the tax is not a property tax but an excise tax; that a flat rate of $2000 
might have been charged on all foreign business corporations without 
violation of any right guaranteed by the Constitution of the United 
States, and that it is not necessarily fatal to the present statute that it 
graduates the fee down from that maximum. The court holds that no 
attempt is made to tax interstate commerce. If a foreign corporation is 
engaged in such commerce exclusively or if its interstate commerce ane 
intrastate business are so closely interwoven as to be inseparable no tax 
could be imposed. Where a corporation can separate its interstate from 
its intrastate business it may carry on its interstate busines alone without 
paying the excise tax, but if it prefers to exercise the privilege of doing 
a iocal business in the state it must do so in accordance with the laws of 
the state. In bricf, a foreign business corporation in Massachusetts may 
adopt one of two alternatives—give up its local business, however small, 
or pay the excise tax on its authorized capital, however large, up to the 
maximum tax of $2000. 


THE BONUS TAX ON FOREIGN CORPORATIONS IN 
PENNSYLVANIA must be paid at the rate of one-third of one per cent. 
upon the capital stock actually employed in the state. It is paid only 
once and is for the privilege of entering the state to do business. What 
constitutes “capital stock actually employed in the state” has long been a 
puzzling question on which light was shed in the case of Commonwealth 
v. G. W. Ellis Co., 15 Dauphin Co. 90, affirmed by Supreme Court, No. 8, 
May Term, 1912. Not reported. We quote as follows from the discussion 
of the lower court: 

“The bills and accounts receivable certainly do not represent capital 
actually employed in Pennsylvania. This may indicate to some extent the 
volume of business done by the corporation in the state, but the bonus is 
not payable upon the volume of business done from year to year, but on 
capital actually employed within the state. Money due the defendant 
company either upon note or upon account is not money or capital 
actually employed. When collected it can be used or employed for any 
corporate purpose, but not until it is actually collected. Defendant is a 
corporation of the State of New Jersey and the situs of its accounts 
and bills receivable would legally be in that state not in the State of 
Pennsylvahia. There is nothing to indicate whether or not the persons 
owning the several items included in the bills and accounts receivable 
are tesidents of Pennsylvania or non-residents. The money due thereon 
is apparently being used by the debtors of the defendant company for 
their own purposes and not by the defendant company in any way.” 


THE CAPITAL STOCK TAX ON FOREIGN CORPORATIONS 
IN PENNSYLVANIA is imposed annually on the actual value of that 
portion of capital stock employed within the state. The Courts have held 
on several occasions that a foreign corporation is taxable only on so much 
of its capital stock as is represented by the actual value of the property 
éitiployed in Pennsylvania in the prosecution of its business. It is now 
held that its capital stock is in the state to the extent that its property 
which represents its capital stock is in the state. So much of its capital 
stock is taxable in the state as is represented by its property taxable in the 
state. The situs for the purpose of taxation of intangible personal pro- 
perty, such as bonds, mortgages and other evidences of indebtedness, is 
the domicile of the owner. Cash in bank in the state and bonds in bank 
in the state for safe keeping, belonging to a foreign corporation are not 
within the jurisdiction of the state for the purpose of taxation, and the 
capital stock represented by them is not subject to the tax imposed upon 
the capital stock of foreign corporations. Comm. of Penna. v. The 


Curtis Pub. Co., 15 Dauphin, 122. Affirmed by the Supreme Court No. 17, 
May Term, 1912 2, not reported. 

















































































THE CORPORATION LAW OF VIRGINIA provides that subscrip- 
tions to the capital stock of any corporation may be paid in money, pro-- 
perty or labor and that there shall be no individual or personal lability 
on any subscriber beyond the obligation to comply with such terms as he 
may have agreed to in his contract of subscription. A corporation may dis- 
pose of its stock or bonds at such prices, for such consideration, and on 
such terms and conditions as it sees fit provided that before making an 
issue of its stock or bonds it shall file with the State Corporation Com- 
mission a statement of the basis or financial plan upon which such stock 
or bonds are to be issued. In a recent case (Monk, et al v. Barnett,-et al, 
decided June 13, 1912; 75 S. E. 185), the Supreme Court of Appeals of 
Virginia made the following comment on the above provisions of the 
statutes: 

“This new policy now in vogue in this state has not only in view the 
granting of a charter to any three or more individuals to conduct, as a 
corporation, any business that might be conducted by an individual or 
individuals within the state, but invites the application for such charters, 
and provides that all persons, firms, partnerships, or other corporations 
contracting with the corporation chartered in the state must look to the 
records of the State Corporation Commission for mformation there to be 
found, or suggested, as to the character, location, and value of the assets 
of the corporation, and if they fail to look to said records, or fail to make 
preper inquiry along lines suggested by these records, and sustain a loss 
or injury in consequence of such neglect of duty, they shall have no 
remedy in the courts against the stockholders having certificates of fully 
paid stock for such loss or injury. 

“One who is advised or might have been advised as to the character 
and value of the assets of a corporation, and extends credit to the 
corporation, cannot, in the absence of fraud in the organziation of the 
company, or the issuing of its stock or bonds, complain that the assets 
of the company were ‘not as valuable as he expected them to be, and he has 
no remedy or right of- action against the stockholders of the corporation 
holding its fully paid stock.” 


A WORKMEN’S INSURANCE LAW IN MARYLAND was passed 
on April 15, 1912. By this act the State of Maryland meets the question 
of workmen’s compensation with a plan different from that of the other 
states which have passed such measures. The act provides for a system 
of voluntary insurance. Any employer may make a contract of insurance 
with his employees and by so doing become relieved from any consequences 
of acts or ommissions by reason of which such employe may become in- 
jured or killed in accident occuring in the course of employment, except 
that it does not relieve him from liability for accidents directly due to his 
failure to supply any safeguard required by statute or ordinance or by 
regulations pursuant thereto. But no employer can require an employee 
as a condition of employment to enter into such contract of imsurance. 
Such insurance covers the risk of personal injury by accident arising out 
of and in the course of employment resulting in death within twelve 
months after the injury or resulting in disability, total or partial, perma- 
nent or temporary, except when injury is the .result of the employee's 
intoxication or wilful and deliberate act or intention. 

In case of death, if the employee leaves persons wholly dependent 
upon him, they shall be entitled to a sum equal to his wages during a 
period of three years next preceding the accident, but not less than $1000. 
From this amount may be deducted any weekly or other payments made 
under the contract of insurance prior to the death of the employee. If 
the employee has been in the service of the employer for less than three 
years then the amount of his earnings for the preceding three years siall 
be deemed to be one hundred and fifty-six times his average weekly 
earnings during the period of his employment. In case the employer 








insures only for the benefit of persons partly dependent upon him they are 
entitled in case of death to the sum provided for wholly dependants less 
six times the average annual earnings of such partly dependants. If the 
employee leaves no dependants then the insurance covers the reasonable 
medical and burial expenses, not less than $75 nor more than $100. The 
contract of insurance may provide for payment of death indemnities in 
a lump sum or by weekly payments and it may specify the persons in 
whose favor the insurance is taken out. 

In case of injury resulting in total disability the employee shall receive 
weekly payments during the period of such disability of not less than 
50 per cent. of his average weekly wages during the previous year, if he 
has been so long employed by the contracting employer; if not, then a 
weekly benefit during such period as he has been in the employment of 
such employer. In case of partial disability the weekly payments are re- 
duced by the average amount the injured person is able to earn after the 
accident. Loss of both hands or both feet, or of one hand and one foot, or 
of both eyes is deemed to be total disability. Loss of one foot or one hand 
shall be equal to one-half of total disability and loss of one eye shail be equal 
to one-fifth of total disability. The contract may provide that no benefits 
shall be paid in case the injury does not incapacitate the employee for 
period of at least one week. 

The contract shall specify the proportions of the premiums to be paid 
by employer and employee, but the employer must in all cases contribute 
at least 50 per cent. of the amount of the premiums. The insurance shall 
be effected in some casualty company organized under the laws of Mary- 
land or adm.tted to do business therein, except that any employer employ- 
ing at least 1,500 employees may establish his own insurance fund under 
the supervision of the Insurance Commissioner. The contract may provide 
for the appointment of arbitrators to settle disputes between employer and 
employee or his dependants as to the extent of disability or extent of 
dependency. Should the parties fail to agree upon an arbitrator then such 
arbitrator shall be named by a judge of the Circuit Court. The award of 
such arbitrator shall be binding upon all parties. Any insurance paid 
under the act shall not be liable to attachment nor be taken by any legal 
or equitable process to pay any debt or liability of the insured or of any 
beneficiary, nor shall any claim to insurance money be assignable before 
being paid. The Insurance Commissioner is required by the act to pre- 
pare blanks of contracts and policies complying with the provisions of the 
act and to distribute the same, upon application free of charge. The act 
went into effect on the day of its passage. 


THE NEW WORKMEN’S COMPENSATION LAW IN ARIZONA, 
approved June 8, 1912, goes into effect September 1, 1912, unless a 
referendum petition is filed in the meantime. It provides for compulsory 
compensation in especially dangerous employments and elective in: all 
other employments. Especially dangerous employments are defined by 
the act to be the operation of railroads of all kinds, elevators and hoisting 
apparatus; steel structural work, the construction of telegraph and tele- 
phone lines, tunnels, subways and aqueducts, electrical works, mining 
quarrying, all work on ladders or scaffolds elevated 20 feet or more above 
the ground and all work in mills, shops, plants and factories where mechani- 
cal power is used to drive machinery. The employee is permitted to 
choose whether he will accept compensation under the act or retain the 
right to sue his employer. The common law doctrine of no liability 

without fault is abrogated so far as it applies to injuries sustained by acci- 
dents in the employments named. 

No compensation need be paid for any injury which does not disable 
the workman for at least two weeks from earning full wages at the work 
at which he was employed at the time of the injury. If the injury does 
not result in death within six months from the date of the accident, but 








































































































produces total incapacity the employee is entitled to a semi-monthly pay- 
ment commencing from the date of the accident and continuing during 
such total incapacity of a sum equal to 50 per cent. of his average semi- 
monthly earnings when at work on full time during the preceding year 
or for such time as he was employed if less than one year. In case of partial 
disability the payment shall be equal to one-half of the difference be- 
tween the average earnings of the workman at the time of the accident 
and the average amount he is earning or capable of earning thereafter. 
Such payments shall cease upon the workman recovering his ability to 
earn wages equal to those at the time of the accident. In no case shall 
the total payments for total or partial incapacity exceed $4000. When 
death occurs and the workman leaves a widow and minor child or children 
dependent upon him, the payment shall equal twenty-four hundred times 
one-half the daily wages of the decedent, but not more than $4000, paid 
in a lump sum to the personal representative of deceased. If the deceased 
leaves no widow or children, but a father, mother or sister dependent 
upon him, the sum shall be for their benefit. In case the deceased leaves 
no dependants, the payment shall cover reasonable expenses of medical 
attendance and burial. 

Any question which may arise between the employer and the work- 
man or his personal representative under the act shall be determined 
either by written agreement, by arbitration or by reference and submission 
to the attorney general of the state, or in case of failure or refusal to settle 
by any one of these modes, then by civil action at law. Anyone entitled 
to payments under the act shall have the same preferential claims against 
the property and assets of the employer as is now allowed for unpaid 
wages or personal services. No payments under the act shall be assign- 
able by the workman or subject to mortgage, levy, execution or attachment. 
Employees and workmen may disaffirm an employment under the act by 
a written contract between them or by written notice served by one upon 
the other, providing such contract does not provide for less compensation 
than that provided in the act. 


TWO DECISIONS ON THE FEDERAL CORPORATION TAX 
LAW have been handed down recently. In United States v. Acorn Roof- 
ing Company, decided June 22, 1912, not yet reported, the United States 
District Court, Eastern District of New York, held that the return of net 
income must be filed whether or not the corporation has had any income 
during the preceding year. In the cases before the court—there were 
four others in addition to the one named above—actions had been brought 
to recover, in suits at law, the penalty for failure to file the return, and 
in each case the jury had found a verdict and fixed the amount of penalty 
at the minimum, namely; $1,000. The maximum penalty is $10,000 for 
failure to file the return. Motion was made to set aside the verdict of 
$1,000. In each case the court denied the motion, stating that the various 
corporations can have no remedy (other than appeal) except to apply to 
the Commissioner of Internal Revenue, or to the Secretary of the Treas- 
ury for a compromise of the government’s claim under Sections 3229 and 
3469 of the Revised Statutes. 

In another case the same court (Nathan Straus v. Abrast Realty 
Company, decided July 22, 1912, not yet reported) held that an action by 
a director or a stockholder against a corporation and its treasurer to 
enjoin payment of the special excise tax to the Collector of Internal 
Revenue, cannot be maintained. The statutes of the United States, in 
express terms, give a party who has paid a tax under protest the right 
to sue for its recovery, and forbid the maintenance of any suit for the 
purpose of restraining the assessment or collection of taxes (Revised 
Statutes, Sections 3224, 3226). 








- Corporations Doing Business in 
Colorado 


Corporations doing business in Colorado are required under 
heavy penalties to make certain reports. 


One of these penalties is to make directers and officers per- 
sonally liable for debts of the corporation. 


In the case referred to in this number of The Corporation Trust 
Company Journal the liability was enforced against directors re- 
siding in another state. 


The danger of incurring personal liability for corporate debts 
is too grave to be overlooked. 


One way. of guarding against the danger is to subscribe to 
our “Report and Tax Service.” 


Subscribers to this service are reminded from time to time of 
reports to be filed and taxes to be paid to keep a corporation in 
“good legal standing.” 


Write to any of our offices for full information. 
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